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Date:  30 July 2009 



	
	
	Manager's Agreement

	 
	
	CRC for [insert name of CRC]

	
	
	

	
	
	[insert name of centre agent] (Centre Agent)

[insert names of CRC Participants] (Participants)


Unlike Round 10 CRCs, Round 11 CRCs are not required to become incorporated entities. This Manager's Agreement is based on the template model for unincorporated joint venture CRCs and has been prepared for Round 11 CRCs.

DIISR does not specify the template documentation as mandatory for any CRC.  Each individual CRC and its participants must determine the extent to which the template documentation fits their circumstances.  The template documentation should be treated as a starting point and each CRC and its participants must seek their own professional legal, accounting and taxation advice to determine whether the template documentation appropriately addresses the objectives and risks applicable to their own CRC. 

For further enquiries, please contact: email crc.program@innovation.gov.au or telephone (02) 6213 7177. 
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 Assumptions & Notes

Whilst DIISR believes this template document will be of benefit to the CRC community, users of the draft template documentation are strongly encouraged not to assume any particular CRC structure will satisfy the ATO's requirements. Users of the template documentation should seek their own independent advice especially in relation to any taxation implications and the ability of CRC participants to be entitled to the R&D tax concession.

A This is a template agreement.  It is designed to reflect principles and address issues that would commonly arise with a manager's agreement for unincorporated CRC structures of the type set out in the Participants Agreement for an unincorporated joint venture.  Nevertheless each CRC and its Participants must determine to what extent this document fits their circumstances and what (if any) changes are required.

B Footnotes appear throughout this document to assist users to understand the implications of various clauses.  They should all be deleted before this document is finalised for any particular CRC.

C This Manager's Agreement should be read in conjunction with the draft Commonwealth Funding Agreement and  the template Participants Agreement for unincorporated CRCs.

D This template Manager's Agreement has been prepared on the basis of the following assumptions.  Every Participant should satisfy themselves that these assumptions apply to the CRC in which they will be involved. If not, they should seek advice as to what changes, if any, are required to reflect their own objectives and circumstances.

	
	Issue
	Assumptions
	· 

	1. 
	Unincorporated
	The CRC will be an unincorporated joint venture.

	

	2. 
	Commonwealth Agreement 
	The Commonwealth Agreement to be used for Round 11 CRCs is that published at https://www.crc.gov.au.  The only parties to the Commonwealth Agreement are the Commonwealth and an agent of the Centre that has the authority to negotiate and enter into the Commonwealth Agreement on behalf of the Participants pursuant to this Manager's Agreement (Centre Agent). 
	

	3. 
	Inter-relationship between Governing Board, Centre Agent and Utilisation Agent
	This Manager's Agreement for an unincorporated venture is prepared on the assumption that:

· the Governing Board is responsible for the governance of the CRC (akin to Board of Directors).  It will be responsible for the key strategic decisions concerning the CRC;

· the Centre Agent is subject to the direction of the Governing Board on strategic issues.  It has certain specified roles and responsibilities – essentially to manage cash and in-kind contributions and enter into contracts on behalf of Participants concerning research projects and administration;  

· the Utilisation Agent may or may not be one of the Participants. It is responsible for the registration, management, protection and adoption of Centre IP (through commercialisation or other means);

· the scope of Utilisation Services will be set out in a separate agreement between the Utilisation Agent and Centre Agent (if not the same entity) or the Participants (in Manager's Agreement).  However, this Manager's Agreement is prepared on the basis that the Utilisation Agent and the Centre Agent are not the same entity.
	

	4. 
	Relationship with the Participants Agreement
	The Manager's Agreement will be consistent with the Participants Agreement. Each participant that is a party to the Participants Agreement will sign the Manager's Agreement.
	

	5. 
	Variation of Manager's Agreement
	The issues addressed in this Manager's Agreement cannot be changed without the consent of all of the parties to this Manager's Agreement.  
	

	6. 
	Timing of execution of documents
	The Participants Agreement will be executed at the same time as the Manager's Agreement.  Once the Manager's Agreement is signed, the  Commonwealth Agreement can be signed by the Centre Agent.
	

	7. 
	Participants
	The Participants will be those persons or bodies (other than the Recipient) who sign the Participants Agreement.  DIISR expects all organisations that have been identified in the CRC application as providing contributions to the CRC to sign the Participants Agreement.
 

Some Participants are considered by the Commonwealth to be essential to the success of the CRC and these are listed in Schedule 5 of the Commonwealth Agreement.  The Commonwealth requires the  Centre Agent to warrant that as at the commencement date of the Commonwealth Agreement, all Participants are required under the Participants Agreement to meet certain obligations.
	

	8. 
	Utilisation Services
	This Manager's Agreement does not address the performance of Utilisation Services.  
	


Details

	Date
	


Parties

	Name
	The entities named and described in Schedule 1 of this agreement, being the present members of the Centre

	Short form name
	Participants


	Name
	[insert name of the centre agent] 

	ABN
	[insert]

	Short form name
	Centre Agent

	Notice details
	[insert notice address]
Facsimile: [insert]

	
	Attention: [insert]


Background

E The Participants entered into a collaborative joint venture agreement on [insert date] (Participants Agreement) under which they established a research Centre known as the [insert] (Centre) in accordance with the Commonwealth's program known as the Cooperative Research Centres Program.

F The Participants wish to appoint the Centre Agent as their agent, to carry out certain management functions related to the Centre.

G The Centre Agent is prepared to accept the appointment as agent subject to the terms and conditions of this agreement.

Agreed terms

1. Defined terms & interpretation

1.1 Defined terms

In this agreement:

Activities has the same meaning as in the Commonwealth Agreement.

Activity Payment has the same meaning as in the Participants Agreement.

Australian Accounting Standards means the standards of that name maintained by the Australian Accounting Standards Board (referred to in section 227 of the Australian Securities and Investments Commission Act 2001 (Cth)) or other accounting standards which are generally accepted and consistently applied in Australia.

Agreement Material has the same meaning as in the Commonwealth Agreement.

Applicable Jurisdiction means [insert].

Business Day means, in relation to the doing of any action in that place, a weekday other than a public holiday or bank holiday in that place.

Business Hours means from 9.00am to 5.00pm on any Business Day.

Centre means the research collaboration referred to in paragraph A of the Background.

Centre Account has the same meaning as ‘Account’ in the Commonwealth Agreement.

Centre Agent means the party referred to as the Centre Agent in the Details section of this agreement.
Centre Funds has the same meaning as in the Participants Agreement.

Centre IP has the same meaning as in the Participants Agreement. 

Commencement Date means [insert].

Commercialisation Expense has the same meaning as in the Participants Agreement.

Commercialisation Income has the same meaning as in the Participants Agreement.

Commonwealth Agreement means the agreement [to be]
 entered between the Commonwealth of Australia and the Centre Agent under which the Centre will be partially funded by the Commonwealth of Australia, as amended from time to time.

Commonwealth Funding has the same meaning as in the Commonwealth Agreement.

Confidential Information has the same meaning as in the Participants Agreement.

Contribution has the same meaning as in the Participants Agreement.

Corporations Act means the Corporations Act 2001 (Cth).

Funding Period has the same meaning as in the Participants Agreement.

Governing Board has the same meaning as in the Participants Agreement.

Management Functions means the functions specified in clause 3.
Participants means the entities named and described in Schedule 1 of this agreement.

Participants Agreement means the agreement entered into by the Participants referred to in paragraph A of the Background.

Participating Share means the participating share of a Participant in the Centre and has the same meaning as in the Participants Agreement.

Project has the same meaning as in the Participants Agreement.

Project Details has the same meaning as in the Participants Agreement.

Third Party Project Agreement has the same meaning as in the Participants Agreement. 

Utilisation has the same meaning as in the Participants Agreement.

1.2 Interpretation

In this agreement, except where the context otherwise requires:

(a) the singular includes the plural and vice versa, and a gender includes other genders;

(b) another grammatical form of a defined word or expression has a corresponding meaning;

(c) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, or schedule or annexure to, this agreement, and a reference to this agreement includes any schedule or annexure; 

(d) a reference to a document or instrument includes the document or instrument as novated, altered, supplemented or replaced from time to time;

(e) a reference to A$, $A, dollar or $ is to Australian currency;

(f) a reference to time is to time in the Applicable Jurisdiction;

(g) a reference to a party is to a party to this agreement, and a reference to a party to a document includes the party's executors, administrators, successors and permitted assigns and substitutes;

(h) a reference to a person includes a natural person, partnership, body corporate, association, governmental or local authority or agency or other entity; 

(i) a reference to a statute, ordinance, code or other law includes regulations and other instruments under it and consolidations, amendments, re‑enactments or replacements of any of them;

(j) a word or expression defined in the Corporations Act has the meaning given to it in the Corporations Act;

(k) the meaning of general words is not limited by specific examples introduced by including, for example or similar expressions;

(l) any agreement, representation, warranty or indemnity by, or in favour of, two or more parties (including where two or more persons are included in the same defined term) will in every case be several and not joint or joint and several; 

(m) a rule of construction does not apply to the disadvantage of a party because the party was responsible for the preparation of this agreement or any part of it; and 

(n) if a day on or by which an obligation must be performed or an event must occur is not a Business Day, the obligation must be performed or the event must occur on or by the next Business Day.

(o) headings are for ease of reference only and do not affect interpretation.

1.3 Inconsistency

If there is any inconsistency between provisions of this agreement, the Commonwealth Agreement and the Participants Agreement, the order of precedence will be:

(a) the Commonwealth Agreement;

(b) the Participants Agreement; and

(c) this agreement,

so that the provisions of the higher ranked document will prevail to the extent of the inconsistency.

2. Appointment of Centre Agent

2.1 Appointment

Each Participant hereby appoints the Centre Agent as its exclusive agent to perform the Management Functions for the Centre in accordance with this agreement.

2.2 Acceptance

The Centre Agent accepts its appointment as exclusive agent for performance of the Management Functions on behalf of the Participants on the terms and conditions of this agreement.

3. Centre Agent’s Management Functions

3.1 Commonwealth Agreement

The Centre Agent must, subject to the directions and approval of the [Participants/Governing Board], negotiate and enter into an agreement with the Commonwealth by which the Centre will be partially funded by the Commonwealth (under the Cooperative Research Centres Program) on behalf of the Participants. 

Note: this agreement is drafted on the assumption that the Participants Agreement will be executed at the same time as this agreement and once this agreement is executed, the Centre Agent will execute the Commonwealth Agreement (see assumption number 6).  If the Commonwealth Agreement is executed by the Centre Agent before this agreement is executed, the above clause should be deleted and replaced with the following clause:
The Participants acknowledge and agree that the Centre Agent executed the Commonwealth Agreement on behalf of the Participants and in accordance with the authority granted under this agreement.

3.2 Contributions and Payments

The Centre Agent must, subject to the directions and approval of the Governing Board or a delegate of the Governing Board:

(a) establish and oversee the operation of the Centre Account;

(b) pay the Commonwealth Funding into the Centre Account;

(c) liaise with, report to and meet any other accounting and financial requirements of the Commonwealth under the Commonwealth Agreement, in order to secure instalments of the Commonwealth Funding in a timely fashion;

(d) seek and accept from each Participant the cash component of its Contribution; 

(e) seek and accept any money to be procured from third parties contributing to the Activities;

(f) pay the amounts received under clause 3.2(d) and (e) into the Centre Account;

(g) draw on the Centre Account to make Activity Payments; 

(h) draw on the Centre Account to meet the operating costs of the Centre, including:

(i) the costs associated with the protection of Centre IP as described in the Participants Agreement; and

(ii) the costs incurred by the Centre associated with Utilising Centre IP, including legal and other professional fees; and

(i) the costs of remuneration of the Governing Board, the CEO and the Centre's other officers.

3.3 Priority of Payment

If there are not sufficient available funds in the Centre Account to satisfy payments under clause 3.2 priority will be given to making payments as directed by the Governing Board.

3.4 Contract Management

The Centre Agent may, subject to the directions and approval of the Governing Board or a delegate of the Governing Board:

(a) engage staff, including through temporary or contract employment, under agreements acceptable to the Governing Board.  Such agreements must contain appropriate provisions concerning access to, use and disclosure of the Confidential Information;

(b) enter contracts for the supply of goods or services for use by the Centre Agent or any of the Participants in carrying out the Activities; 

(c) enter other contracts or arrangements with any of the Participants or other persons, as the Governing Board may consider appropriate from time to time; and

(d) receive and sign notices and written communications for the Participants as required under the Commonwealth Agreement and Participants Agreement.

3.5 Reporting 

The Centre Agent is responsible for liaising with, and meeting any financial and other reporting requirements of, the Governing Board or Commonwealth under the Commonwealth Agreement including:

(a) requesting from the Participants, in writing, copies of all information necessary for the Centre Agent to comply with the financial and reporting requirements under the Commonwealth Agreement;

(b) consolidating the accounting information provided to it in accordance with clause 3.5
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(c) liaising with and reporting to the Commonwealth as reasonably required by the Commonwealth during the term of the Commonwealth Agreement;

(d) providing a report on the Centre Agent's budget status, including use of the Centre Account funds to meet the Centre Agent's expenses, to the Governing Board at each meeting of the Governing Board; 

(e) providing to the Governing Board any other report as directed by the Governing Board; and

(f) generally liaising with the Governing Board and Participants regarding the matters contained in this clause 3.5.

3.6 Centre accounts

The Centre Agent shall keep separate financial accounts which shall record:

(a) receipt of the Commonwealth's payments of the Commonwealth Funding to the Centre Agent;

(b) the cash component of each Participant's Contribution received;

(c) the cash component received from third parties contributing to the Activities;

(d) the Centre Agent's payments of Centre Funds to the Participants and third parties;

(e) withdrawals from the Centre Account under clause 3.2(h); 

(f) Commercialisation Income and Commercialisation Expenses; and

(g) any other income of or expenditure by the Centre Agent.

3.7 Other reporting

Subject to the consent of the Commonwealth and any obligations of confidentiality or privacy owed by the Centre Agent or any members of the Governing Board, the Centre Agent must as soon as they are available provide to each Participant a copy of:

(a) all reports provided to the Commonwealth other than the information provided in accordance with the Commonwealth Agreement or normal correspondence between the Centre Agent and the Commonwealth; and

(b) any notices, other than normal correspondence, the Centre Agent receives from the Commonwealth.

3.8 Notification of critical events

The Centre Agent must, as soon as reasonably practicable, but in any event within 14 days of becoming aware, give written notice to each Participant should any of the following occur:

(a) any litigation threatened or commenced against the Centre;

(b) any notification from any government agency of breach or alleged breach of any legal obligation;

(c) any substantial dispute between the Centre Agent and any Participant; 

(d) any substantial dispute between the Centre Agent and any third party; or

(e) a Participant is in default of its material obligations under this agreement (including a failure to pay its cash Contributions).

3.9 Maintenance of records

The Centre Agent must:

(a) keep and require its subcontractors to keep adequate books and records, in accordance with Australian Accounting Standards, in sufficient details to enable:

(i) all receipts and payments related to the Activities to be identified and reported in accordance with this agreement; and

(ii) the amounts payable by the Commonwealth under this agreement to be determined; and

(b) retain and require its subcontractors to retain for a period of seven years after the expiry of or termination of this agreement or deliver them to a Participant as directed by the Governing Board.

3.10 Audits and access to premises and records 

The Centre Agent must:

(a) at all reasonable times, give the Governing Board, each Participant, the Commonwealth and its nominees, or the Commonwealth Auditor-General access to any material, records, accounts and other financial material relevant to the Activities of the Centre in the Centre Agent's possession or control;

(b) at all reasonable times, allow the Commonwealth Auditor-General (or a delegate of the Auditor-General) or the Privacy Commissioner (or a delegate of the Privacy Commissioner), for the purpose of performing the Commonwealth Auditor-General’s or Privacy Commissioner’s statutory functions and/or powers respectively, and the Governing Board and each Participant to:

(i) access the premises of the Centre Agent to the extent relevant to the performance of this agreement, the Commonwealth Agreement and the Participants Agreement;

(ii) require provision by the Centre Agent, its officers, employees, agents or sub-contractors, of records and other information in a data format and storage medium accessible by the Commonwealth, the Governing Board and each Participant by the use of its existing computer hardware and software; 

(iii) inspect and copy documentation, books and records, however stored, in the custody or under the control of the Centre Agent, its employees, agents or sub-contractors; and

(iv) provide assistance in respect of any inquiry into or concerning the Activities or this agreement.  For these purposes an inquiry includes any administrative or statutory review, audit or inquiry (whether within or external to the Department of Innovation, Industry, Science and Research), any request for information directed to the Commonwealth, and any inquiry conducted by Parliament or any Parliamentary committee; and 

(c) ensure that any sub-contract entered into by it in accordance with this agreement contains an equivalent clause granting the rights specified by this clause 3.10.  

3.11 Intellectual Property

(a) The Centre Agent acknowledges and agrees that: 

(i) all Centre IP will be owned in accordance with the Participants Agreement; and

(ii) the Agreement Material will not vest in the Commonwealth.

(b) The Centre Agent will co-operate with each other party and promptly do all acts and things and execute all documents which may be necessary for the purpose of vesting ownership of the Centre IP, and the Agreement Material, in accordance with clause 3.11(a).

3.12 Insurance

(a) The Centre Agent must, subject to the directions and approval of the Governing Board, or a delegate of the Governing Board, arrange for appropriate insurances in respect of the Centre Agent’s activities from the Commencement Date until the termination of this agreement and such insurance will cover the Centre Agent's workers compensation liabilities, third party liabilities, occupier's liability, comprehensive motor vehicle insurance and any other item of insurance considered necessary by the Governing Board to indemnify the Centre Agent against any loss or damage which it may suffer or cause due to its carrying out of its management function in respect of the Centre.  

(b) As a minimum, the Centre Agent must maintain the insurances required under the Commonwealth Agreement.

3.13 Variation Agent

Each Participant authorises the Centre Agent to negotiate and sign for and on its behalf documents that have the purpose of:

(a) varying Project Details and Third Party Project Agreements for Projects in which that Participant is a party; 

(b) admitting new parties to the Participants Agreement; or

(c) rectifying an error in the Participants Agreement,

so as to bind that Participant provided that:

(i) the Governing Board has approved the variation;

(ii) the variation does not require the Participant to increase its Contribution; or

(iii) the variation does not have a material adverse impact upon the Participant.

3.14 General obligations

The Centre Agent must:

(a) exercise all due care and diligence in the performance of the Management Functions;

(b) at its own expense, make itself available at all reasonable times and on reasonable notice, to the Governing Board, Participants and the Commonwealth for the purposes of consultation and advice relating to this agreement and the Centre; 

(c) comply with the provisions of all applicable statutes, regulations, by-laws, and requirements of any Commonwealth, State Territory or local authority; and

(d) obtain all necessary approvals, consents and authorisations to enable it to carry out its obligations under this agreement.

4. Limitations on Agency

4.1 Scope of appointment

The Centre Agent must not, and must ensure that its officers, employees, agents and subcontractors do not, without the prior written consent of the Governing Board:

(a) do anything outside the scope of the Centre Agent’s appointment under this agreement or the Participants Agreement; 

(b) engage in any activity that may interfere or conflict with the proper performance of its obligations under this agreement;

(c) engage in any conduct which in the opinion of the Governing Board is prejudicial to the objectives of the Centre as specified in clause 5 of the Participants Agreement;

(d) delegate or subcontract any of its duties or obligations under this agreement;

(e) assign, alter or otherwise deal with this agreement or any of its rights under this agreement; or

(f) disclose any Confidential Information or allow it to be disclosed to anyone other than the Centre Agent’s officers, employees, agents and subcontractors (who have a need to know for the purposes of this agreement on the basis that the person keeps the information confidential) or as otherwise authorised in writing by the Governing Board.

5. Liability and Indemnity

5.1 No Liability

The Centre Agent will not be responsible to the Participants for any liability, loss, harm, damage, cost or expense (including legal fees) that the Participants may suffer, incur or sustain arising out of the activities of the Centre Agent in performing its duties or obligations as the Centre Agent under or by virtue of this agreement, except to the extent that such liability, loss, harm, damage, cost or other expense arises from the Centre Agent’s breach of this agreement, fraud, dishonesty, wilful misconduct, bad faith, or any negligent or unlawful act or omission.

5.2 Indemnity of the Centre Agent 

(a) The Participants indemnify and undertake and agree to keep indemnified the Centre Agent and its officers, employees, agents and subcontractors (those indemnified) from and against any and all liability, loss, harm, damage, cost or expense (including legal fees on a full indemnity basis and net of any GST input tax credits to which those indemnified are entitled) howsoever arising that those indemnified may suffer, incur or sustain as a result of properly performing any of their duties or exercising any of their powers in relation to the Centre or attempting to do so.

(b) The indemnity in clause 5.2(a) does not apply to the extent that any liability, loss, harm, damage, cost or expense (including legal fees on a full indemnity basis and net of any GST input tax credits to which those indemnified are entitled) arose from the Centre Agent’s breach of this agreement, fraud, dishonesty, wilful misconduct, bad faith, or any negligent or unlawful act or omission.  Each Participant’s proportion of such liability will be in the same proportion as its Participating Share at the date of the Centre Agent’s act or omission.

5.3 Indemnity of the Participants

Note: depending on whether the Centre Agent has any of its own assets to support an indemnity, consider whether the Centre Agent should be required to provide the Participants the following indemnity.
(a) The Centre Agent indemnifies and undertakes and agrees to keep indemnified the Participants and their officers, employees, agents and subcontractors (those indemnified) from and against any and all liability, loss, harm, damage, cost or expense (including legal fees on a full indemnity basis and net of any GST input tax credits to which those indemnified are entitled) howsoever arising that those indemnified may suffer, incur or sustain as a result of the Centre Agent's breach of this agreement.

(b) The indemnity in clause 5.3(a) does not apply to the extent that any liability, loss, harm, damage, cost or expense (including legal fees on a full indemnity basis and net of any GST input tax credits to which those indemnified are entitled) arose from the Participant’s breach of this agreement, fraud, dishonesty, wilful misconduct, bad faith, or any negligent or unlawful act or omission.  

5.4 Survival

This clause 5 survives the termination or expiration of this agreement.

6. Term and Termination

6.1 Duration

This agreement commences on the Commencement Date and continues for the Funding Period, unless terminated earlier in accordance with clause 6.2.

6.2 Termination

A Participant may, upon obtaining the support of at least 75% of Participants, terminate this agreement at any time by providing notice in writing to the Centre Agent.  Termination takes effect on and from the time specified in the notice.  If this agreement is so terminated, the Participants will (subject to clause 5), only be liable for any payments to be made to the Centre Agent under this agreement up until the effective date of termination, and compensation for any unavoidable loss, damage or expense reasonably arising as a result of termination by the Participants in accordance with this clause 6.2.

6.3 Effect of termination

Termination of this agreement for any reason will be without prejudice to the continuing enforceability of any rights or obligations of the parties accrued at the time of termination.
6.4 Default

(a) Without prejudice to their rights at common law, the Participants may (upon obtaining the support of at least 75% of Participants), by notice in writing to the Centre Agent, terminate this agreement immediately in whole or in part if:

(i) the Centre Agent fails to commence performance of this agreement or to proceed at a rate of progress so as to ensure the due and proper performance of this agreement;

(ii) the Centre Agent commits a breach of this agreement which is not capable of remedy and which, in the reasonable opinion of the other parties, has a material adverse affect on the benefit of this agreement to the parties.

(iii)  the Centre Agent fails to take action to remedy a breach of another obligation under this agreement and does not commence to remedy the breach within 5 business days after being given notice by the parties requiring the Centre Agent to remedy the breach or fails to remedy the breach within 10 business days after being given that notice; or

(iv) the Centre Agent assigns its rights otherwise than in accordance with the requirements of this agreement.

(b) If this agreement is terminated under this clause:

(i) subject to this agreement, the parties are relieved from future performance, without prejudice to any right of action that has accrued at the date of termination;

(ii) the Centre Agent must comply with all obligations in this agreement relating to Confidential Information; and

(iii) the Centre Agent must comply with any obligations set out in this agreement relating to the hand-over of its responsibilities to any new centre agent under this agreement or as reasonably notified by the Participants from time to time. 

7. GST

7.1 Interpretation

Words or expressions used in this clause 7 which are defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth) have the same meaning in this clause.

7.2 Consideration is GST exclusive

Any consideration to be paid or provided for a supply made under or in connection with this agreement, unless specifically described in this agreement as 'GST inclusive', does not include an amount on account of GST.

7.3 Gross up of consideration

Despite any other provision in this agreement, if a party ('Supplier') makes a supply under or in connection with this agreement on which GST is imposed (not being a supply the consideration for which is specifically described in this agreement as 'GST inclusive'):

(a) the consideration payable or to be provided for that supply under this agreement but for the application of this clause ('GST exclusive consideration') is increased by, and the recipient of the supply ('Recipient') must also pay to the Supplier, an amount equal to the GST exclusive consideration multiplied by the prevailing rate of GST; and

(b) the amount by which the GST exclusive consideration is increased must be paid to the Supplier by the Recipient without set off, deduction or requirement for demand, at the same time as the GST exclusive consideration is payable or to be provided.

7.4 Reimbursements (net down)

If a payment to a party under this agreement is a reimbursement or indemnification, calculated by reference to a loss, cost or expense incurred by that party, then the payment will be reduced by the amount of any input tax credit to which that party is entitled for that loss, cost or expense.

7.5 Tax invoices

The Recipient need not make a payment for a taxable supply made under or in connection with this agreement until the Supplier has given the Recipient a tax invoice for the supply to which the payment relates.

8. Notices 

8.1 Service of notices

A notice, demand, consent, approval or communication under this agreement (Notice) must be:

(a) in writing, in English and signed by a person duly authorised by the sender; and

(b) hand delivered or sent by prepaid post, facsimile or email to the recipient's address for Notices specified in the Details, as varied by any Notice given by the recipient to the sender.

8.2 Effective on receipt

A Notice given in accordance with clause 8.1 takes effect when taken to be received (or at a later time specified in it), and is taken to be received:

(a) if hand delivered, on delivery;

(b) if sent by prepaid post, on the second Business Day after the date of posting (or on the seventh Business Day after the date of posting if posted to or from a place outside Australia); or

(c) if sent by facsimile, when the sender’s facsimile system generates a message confirming successful transmission of the entire Notice unless, within eight Business Hours after the transmission, the recipient informs the sender that it has not received the entire Notice,

but if the delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a Business Day, the Notice is taken to be received at 9.00am on the next Business Day; or

(d) if sent by email, on receipt of electronic receipt of delivery.

9. Dispute resolution

9.1 No arbitration or court proceedings

If a dispute arises out of this agreement (Dispute), a party must comply with this clause 9 before starting arbitration or court proceedings (except proceedings for interlocutory relief).

9.2 Notification

A party claiming a Dispute has arisen must give the other parties to the Dispute notice setting out details of the Dispute.

9.3 Parties to resolve Dispute

During the 14 days after a notice is given under clause 9.2 (or longer period if the parties to the Dispute agree in writing), each party to the Dispute must use its reasonable efforts to resolve the Dispute.  If the party cannot resolve the Dispute within that period, they must either:

(a) if the Dispute relates to a matter of valuation, refer the Dispute to a valuer in accordance with clause 9.4; or

(b) refer the Dispute to a mediator if one of them requests.

9.4 Independent valuation

If the Dispute relates to a matter of valuation the Dispute will be determined by a valuer agreed by the party involved in the Dispute or otherwise appointed by the President or acting President of the Institute of Chartered Accountants in Australia.

9.5 Appointment of mediator

If the party to the Dispute cannot agree on a mediator within seven days after a request under clause 9.3, the chairman of LEADR or the chairman's nominee will appoint a mediator.

9.6 Role of mediator

The role of a mediator is to assist in negotiating a resolution of the Dispute.  A mediator may not make a binding decision on a party to the Dispute except if the party agrees in writing.

9.7 Confidentiality

Any information or documents disclosed by a party under this clause 9:

(a) must be kept confidential; and

(b) may only be used to attempt to resolve the Dispute.

9.8 Costs

Each party to a Dispute must pay its own costs of complying with this clause 9.  The party to the Dispute must equally pay the costs of any mediator.

9.9 Termination of process

A party to a Dispute may terminate the dispute resolution process by giving notice to each other after it has complied with clauses 9.1 to 9.3.  Clauses 9.7 and 9.8 survive termination of the dispute resolution process.

10. General

10.1 Relationship

Except where this agreement expressly states otherwise, it does not create a relationship of employment, agency, trust, or partnership between the parties.

10.2 Severability

A term or part of a term of this agreement that is illegal or unenforceable may be severed from this agreement and the remaining terms or parts of the term of this agreement continue in force.

10.3 Entire agreement

With the exception of the Participants Agreement and Commonwealth Agreement, and any agreement entered in accordance with those agreements, this agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all previous agreements, communications, negotiations, arrangements, understandings, either oral or written between the parties in respect to  the subject matter of this agreement.

10.4 Waiver

A waiver by a party in respect of a breach or a term of this agreement by another party will not be deemed to be a waiver in respect of any other breach, and the failure of a party to enforce at any time any of the terms of this agreement will in no way be interpreted as a waiver of such a term.

10.5 Survival

Any indemnity or any obligation of confidence under this agreement is independent and survives the termination of this agreement.

10.6 Counterparts

This agreement may be executed in counterparts.  All executed counterparts constitute one document.

10.7 Governing Law

This agreement is governed by the law of the Applicable Jurisdiction and each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of the Applicable Jurisdiction.
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Signing pages

EXECUTED as an agreement.

	Executed by [Name of Centre Agent] in accordance with Section 127 of the Corporations Act 2001
	
	
	

	
	(
	
	(

	Signature of director


	
	Signature of director/company secretary

(Please delete as applicable)

	

	Name of director (print)
	
	Name of director/company secretary (print)
	


	Executed by [Name of Participant] in accordance with Section 127 of the Corporations Act 2001
	
	
	

	
	(
	
	(

	Signature of director


	
	Signature of director/company secretary

(Please delete as applicable)

	

	Name of director (print)
	
	Name of director/company secretary (print)
	


	Executed by [Name of Participant] in accordance with Section 127 of the Corporations Act 2001
	
	
	

	
	(
	
	(

	Signature of director


	
	Signature of director/company secretary

(Please delete as applicable)

	

	Name of director (print)
	
	Name of director/company secretary (print)
	


	Executed by [Name of Participant] in accordance with Section 127 of the Corporations Act 2001
	
	
	

	
	(
	
	(

	Signature of director


	
	Signature of director/company secretary

(Please delete as applicable)

	

	Name of director (print)
	
	Name of director/company secretary (print)
	


























� Round 11 CRCs are not required to be incorporated.  See the Participants Agreement for an incorporated entity for incorporated CRCs.


� If this proves not to be the case, then changes may need to be made to draw a distinction between "Essential" and "Other" Participants.


� See clause � REF _Ref234837976 \r \h ��3.1�.


� Some Round 9 CRCs chose to split these accounts into a Centre Account and a Company Account.  Each CRC should seek accounting and tax advice on the merits of this.


� The Participants may want to require the consent of all Participants to terminate this agreement.
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